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Je cas na regulaciu?

Technologicka a komercna realita:

a.Najskor prichadza technoldgia (technicka realizovatelnost)

b.Potom pride na rad na komer¢ény ramec (financna realizovatelnost, akceptacia zo strany pionierov ("early movers"),
simulacie dosiahnutia masového trhu)

c.Az potom sa dostane k slovu pravnik (regulacia aspektov so silnym verejnym zaujmom)

— Ak v8ak pravna regulacia vyrazne meska, mdze sa sama stat prekazkou dalSieho rozvoja technoldgie (napriklad:
poloautondmne a prepojené vozidla, umela inteligencia, socialne média, e-health, elektronicke cigarety, 3-D tlac,
smart zmluvy; v minulosti aj Airbnb a prepravné sluzby ako Uber, Lyft)

— Na vyzname preto nabera ponatie pravnej regulacie nielen ako verejnopravna ochrana aspektov so silnym
prvkom verejného zaujmu (ochrana spotrebitefa, ochrana zdravia, ochrana sukromia, ochrana majetku a
kyberneticka bezpec€nost), ale zaroven ako akcelerator dalSieho rozvoja.
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Hoci kryptoaktiva v si¢asnosti predstavujil menej nez
1% globalneho finan¢ného systému, od roku 2020
narastli exponencialne. Celkova trhova kapitalizacia na
konci roku 2021 dostiahla viac nez 2,5 triliona USD. V
stcasnosti je na trhu priblizne 16.000 kryptoaktiv,
pricom denne je spustenych priblizne 10 novych
kryptoaktiv.

Financial Stability Review, ECB, maj 2022
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Regulacia DLT — je mozna, potrebna, vhodna?

Podstata Verejny
DLT zaujem

b ré\ML’
obchadzani -
embargg'e Technologicka

neutralita
regulacie

Decentralizcig . Stabilita

finanéného trhu

Samoregulacia Ochrana
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Kontext regulacie — existujuci
ekosystém kryptoaktiv




EXlStUJ l:|C| ekOSyStém Kryptomeny — stablecoins

e Hodnota naviazana na iné kryptomeny: Wrapped Bitcoin
(WBTC), Dai, Havven

Kryptomeny e Hodnota naviazana na fiat meny: TrueUSD (TUSD),[4] USD
e BTC Tether (USDT),[5] USD Coin, Diem.
e ETH e Hodnota naviazana na obchodované komodity (Au)
e Altcoins: Ripple, Cardano, Solana, Dogecoin, Polkadot, e Hodnota ur¢ovana algoritmom: TerraUSD (UST) — naviazana
Shiba Inu, Kronos, Litecoin, Monero, Stellar, Ethereum na Terra (LUNA)
Classic, VeChain, Hedera, ApeCoin, Decentraland, Tezos,
Zcash Subjekty ztGéastiujlce sa operacii:

e Centralizovanda kryptoburza (transakcie zaznamenané vo
vlastnej databaze, custodian, hot wallet): napr. Coinbase,

Operacia s kryptomenami: Binance, Coinmate (CZK)

« Obchodovanie s kryptomenami (C2C, F2C, C2F) o Decentralizoyané kryptobgrza (DEX) transakc’ie o
zaznamenané na BC (SC), iba sprostredkovatel, zvyCajne

e Staking — zamknutia kryptomien na urcitu dobu za ucelom neumiozfiuju krypto-to-fiat: Uniswap, SushiSwap,
ziskania dalSich vynosov PancakeSwap, Osmosis

e Crypto lending - dver poskytnuty bud vo fiat mene alebov e Orakulum (napr. Chainlink): most medzi BC a vonkajSim
krypto-aktivne, pricom zabezpekou je kryptoaktivum. V aprili svetom: vie &itat’ off-chain data a pretransformovat ich do on-
2022 cca 75 mld. EUR chain dat

* Yield farming — poskytovanie likvidity roznym farming o Poskytovatel sluzieb pefiazenky: Coinbase Wallet,
protocols (Aave, Curve Finance, Uniswap, atd.) cez presun Electrum, Mycelium, Ledger Nano X, Exodus, Crypto.com

aktiv — sucast DeFi .
e DalSie subjekty
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Market cap — kryptomeny vseobecne + stablecoins

1 () Bitcoin BTC auy $30,43827 ~519%  a3.20% $580,319,500,897 9 Tether USDT $0.9993  ~001%  ~0.04% $72,482,733,417
2 4 Ethereum ETH  Buy $186419 ~557%  ~4.40% $224,845,019,269 @ USD Coin USHC $0.9998 0.02% 0.03% $54 002180 223
in ! ~0. ~0. ,002,180,

3 0 Tether USDT $0.9993 «0.02% -0.04% $72,482 958,862
Binance USD BUSD $1.00 - (0.03% - D.08% $18,198,252 685

4 @ USD Coin USDC  Buy $0.9998 - (0.04% -~ 0.02% $53,995,539,308
& Dai DAl $0.9991  0.12% (0.08% 56,783 052,405

5 BNB ENB Buy $304.1 «5.73% *6.41% $49,495 275,245
6 (QXRP XRP $0.4057 -245%  ~113% $19,582,230,013 ) Trueusp TusD $1.00 ~0.01% ~0.05% $1,262,297,380

7 Jﬂc Cardano ADA $0.5669 «9.87% -11.29% $18,998,589,970
0 Pax Dollar USDP $0.9974 -~ 0.26% ~0.10% $943 307955

8 Binance USD BUSD $1.00 »0.03% 2 0.09% $18,221,495673
€ Neutrino USD USDN $0.9911 ~0.24%  «147% $830,640,164

] . Solana SOL  Buy $42.84 - 7.31% ~10.68% $14,542,951,469
10 (%) Dogecoin DOGE By $0.08335 ~278%  a076% $11,066,365,870 @ USDD UsSDD $1.00 ~007%  ~0.01% $667,271,182

n @ Polkadot DOT $9.90 ~410% ~0.32% $9,780,553,586
e Fei USD FEI $0.9809 ~0.21% ~0.34% $420,573,503
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Niektore aspekty/suvislosti kryptoaktiv uz upravene

AML — zakon €. 297/2008 Z. z. o o ochrane pred legalizaciou
prijmu z trestnej €innosti

Danové aspekty:

Sudny dvor EU — rozhodnutie vo veci C-264/14 (,Hedqvist")

Metodické usmernenie MF SR k zdanovaniu virtualnych mien
— 2018

Krajsky sud v Brne v rozsudkoch 30 Af 41/2020-49 z 24. 03.
2022 a 30 Af 29/2020-48 z 17. 02. 2022

Informace k danoveému posouzeni transakci s kryptomeénami
— GFR CR, marec 2022

Trestné préavo:

Trestny zakon - § 131 ods. 7 — definuje virtualnu menu — rovnako
ako AML zakon

Trestny poriadok: § 96d upravuje ,zaistenie virtualnej meny"

Zakon €. 312/2020 Z. z. o vykone rozhodnuti o zaisteni majetku a
sprave zaisteného majetku

Rozsudok sp. zn. 3Tos/39/2021 (6.4.2021) oznacil sud predaj
drog za virtualnu menu za ,sofistikovany spésob predaja drog,”
ktory spolu s dalSimi okolnostami nasvedCoval tomu, Ze by
odsudeny po podmiene¢nom prepusteni z VTOS nebol
dostatoCne pripraveny viest riadny zivota ze by sa nedopustal
dalej trestnej Cinnosti.

© Bird & Bird LLP

virtualnou menou je digitalny nositel hodnoty, ktory nie je
vydany ani garantovany centralnou bankou ani organom
verejnej moci, nie je nevyhnutne naviazany na zakonné
platidlo, a ktory nema pravny status meny ani pefazi, ale je
akceptovany niektorymi fyzickymi osobami alebo pravnickymi
osobami ako nastroj vymeny, ktory mozno elektronicky
prevadzat, uchovavat alebo s nim elektronicky obchodovat

poskytovatelom sluzieb penazenky virtualnej meny
osoba, ktora poskytuje sluzby na ochranu sukromnych
kryptografickych kfu¢ov v mene jej klientov, na drzbu,
uchovavanie a prevod virtualnej meny

poskytovatel'om sluzieb zmenarne virtualnej meny osoba,
ktora v ramci svojej podnikatel'skej ¢innosti ponuka alebo
vykonava obchody s virtualnou menou, ktorych predmetom je
nakup virtualnej meny za eura alebo cudziu menu alebo
predaj virtualnej meny za eurd alebo cudziu menu

Soft law:

Informacia Narodnej banky Slovenska k regulacii podnikania
v oblasti kryptomien (2018)

Prehlad trhu s kryptoaktivami v SR (Nov 2020)
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Zaciatok kryptoaktiv — uz v 2008?

Bitcoin: A Peer-to-Peer Electronic Cash System

Satoshi Nakamoto
satoshin@gmx.com
www.bitcoin.org

Abstract. A purely peer-to-peer version of electronic cash would allow online
payments to be sent directly from one party to another without going through a
financial institution. Digital signatures provide part of the solution, but the main
benefits are lost if a trusted third party is still required to prevent double-spending.
‘We propose a solution to the double-spending problem using a peer-to-peer network.
The network timestamps transactions by hashing them into an ongoing chain of
hash-based proof-of-work, forming a record that cannot be changed without redoing
the proof-of-work. The longest chain not only serves as proof of the sequence of
events witnessed, but proof that it came from the largest pool of CPU power. As
long as a majority of CPU power is controlled by nodes that are not cooperating to
attack the network, they'll generate the longest chain and outpace attackers. The
network itself requires minimal structure. Messages are broadcast on a best effort
basis, and nodes can leave and rejoin the network at will, accepting the longest
proof-of-work chain as proof of what happened while they were gone.

1. Introduction

Commerce on the Internet has come to rely almost exclusively on financial institutions serving as
trusted third parties to process electronic payments. While the system works well enough for
most transactions, it still suffers from the mherent weaknesses of the trust based model.
Completely non-reversible transactions are not really possible, since financial institutions cannot
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Mil’niky na ceste k regulacii

e 2014 - Bankrot Mt. Gox v 2014 — vtedy jedna z najvacsich krypto-burz

e 2014 — 2021 — Kraken — registrovana ako Money Services Business (MSB) na FInNCEN USA, FINTRAC
v Kanade + Kraken Futures — FCA UK

e 2018 — kryptozima: pokles hodnoty BTC z USD 20.000 v Dec 2017 na USD 7.700, t.j. pokles 0 65%
e 2021: Binance — problemy s regulatormi v USA, UK, JP, IT + Barclays, Santander, NatWest
— Nemdze robit futures a iné derivatové zmluvy, avSak problém nie je existencia ako taka
e 2021 (jun) — Stat Salvador vyhlasil BTC za oficialnu menu (popri USD) — totalny netspech
e 2022 (Jan) — dalSi pad hodnoty BTC 0 45% z hodnoty k 11/2021
e 2022 (Feb) — BlockFi pokuta 100 mil. USD od SEC za neregistrovanie uveroveho produktu

e 2022 (11. maj) — Coinbase (spravuje krypto a fiat aktiva za 256 mld USD) musel podla pravidiel SEC US
zverejnit informaciu, zZe v pripade bankrotu su jeho zakaznici nezabezpeenymi veritelmi a ich kryptoaktiva
nepodliehaju ochrane vkladov. Za 24 hod jeho akcie klesli 0 26%.

e 2022 (11. maj) — krach stablecoin Terra

© Bird & Bird LLP 1jan 2022
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Vysoka miera heterogennosti vnutrostatnej
pravnej upravy po implementacii AMLD5

© Bird & Bird LLP 1jan 2022
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Legislativny kontext
MICA




Sucast Balika Digitalnych
financii

Vychadza z policy dokumentov
a vyhlaseni Komisie Ursuly von
der Leyen

Nariadenie o pilotnom rezime
DLT

Nedavny progres

© Bird & Bird LLP
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Terminologické vymedzenie

Kazdy blockchain je DLT, ale nie kazde DLT je
blockchain.

Druhy blockchainu:

1) Verejny: Bitcoin, Ethereum, Litecoin
2) Sukromny: Fabric, Sawtooth, Corda

3) Konzorény (konzorcialny): Energy Web Foundation,
R3,

4) Hybridny: Dragonchain

Blockchain

Krypto

aktiva
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Klasifikacia kryptoaktiv

Crypto-assets

Records
Tokens (Pure Data)
* Investment tokens % Examples
v Security tokens "
« Utility tokens = = Digital identity
v' Social tokens (j " = Healthcare data
* Currency-type tokens = Corporate Acts
v"  Stablecoins @ - -
v Asset-referenced coins Npweg = Data certification
v -stablecoi
slozsiabiccoins = Retail loyalty rewards

v"  Native tokens

= Hybrid tokens j’ O )

* Non-Fungible Tokens ~—%=

© Bird & Bird LLP 1 jun 2022

Product tracing
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Prehl'ad MiCA

©-Bire-&

Nariadenie ma 10 hlav:

Vymedzenie predmetu Upravy a vynimiek

Definovanie pojmov

RozliSenie 2 druhov subjektov: emitent kryproaktiv a poskytovatel sluzieb kryptoaktiv
RozliSenie: tokeny kryté aktivami, tokeny elektronickych penazi, iné kryptoaktiva
Hlava Il: verejné ponuky a obchodovanie s "inymi kryptoktivami"

Hlava Ill: povolenia pre emitentov tokenov krytych aktivami, biely doklad (white paper),
konflikt zaujmov, vlastné zdroje, rezervy aktiv

Hlava IV: povolenia pre emitenta tokenov elektronickych penazi
Hlava V: povolenia pre poskytovatelov sluzieb kryptoaktiv

Hlava VI. zakazy a poziadavky s cielom zabranit zneuZzivaniu trhu s kryptoaktivami,
obchodovanie s vyuzitim dévernych informécii, manipulacia s trhom

Hlava VII: Delba kompetencii medzi EBA, ESMA, NAC (vnuroStatne organy povolovania
a dohfadu).

Hlava VIII: Delegované akty a vykonavacie akty
Hlava IX: Prechodné a zavere¢né ustanovenia
Trilog naplanovany na 1. 6., 14. 6. a 30. 06. 2022.

Uginnost — 20 dni od zverejnenie vo Vestniku EU. Zaéne sa aplikovat 18 mesiacov od
uéinnosti —t.j. v 2024, avSak niektoré kapitoly uz odo dna ucéinnosti.

D L1 D
(=

LS ==

RozliSenie
kvalifikovanych
investorov

Poziadavky na
Statutarny organ

Zabranenie
zneuzivaniu trhu

Ochrana
spotrebitelov

PoZiadavky na
usadenie
spolo¢nosti

Vynimky pre "malé
objemy"

Zverejhovanie

white paper
niekde aj

schvalovanie

Delba kompetencii
medzi EBA,
ESMA, NAC

Koncept

"vyznameného

tokenu"
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MiCA — vybraneé témy

© Bird & Bird LLP 1 jun 2022

Grandfathering
provisions

Vynechanie
NFT a DeFi

Stablecoins
naviazané na
algoritmus

Zakaz
PoWkryptoakti
Y

Passporting
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Zaver: krititika,
zhodnotenie, d’alsie
Kroky
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Kritika MICA

Existujuci Povedenie k
ramec regulacnej
18 Mé arbitraZi
La,xna a mall9 | sa mal
prisna regulacia natishnut na

Kryptoaktiva

N.B.: nie MiCA ma formu nariadenia a nie
smernice (zabranenie "gold-platingu™)

20
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Velky tresk (pripadne velky trest) alebo nie?

This is some text

Pokial MiCA osadime do
kontextu technologickej
neutrality (podobné instituty
mimo blockchainu uz su

Pokial berieme ako meritko

absoldtnu neregulovanost’ a

prapodstatu DLT — ano, je to regulované), ako aj do kontextu

parcialnej regulacie niektorych

aspektov kryptoaktiv — nie je to
Velky tresk

velka zmena

© Bird & Bird LLP 1 jun 2022
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Dakujem za pozornost.

lvan Kisely

Partner, Head of Commercial
Slovakia

twobirds.com ivan.kisely@twobirds.com
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The information given in this document concerning technical legal or professional subject matter is for guidance only and does not constitute legal or professional advice. Always consult a suitably qualified lawyer on any specific legal problem or
matter. Bird & Bird assumes no responsibility for such information contained in this document and disclaims all liability in respect of such information.
This document is confidential. Bird & Bird is, unless otherwise stated, the owner of copyright of this document and its contents. No part of this document may be published, distributed, extracted, re-utilised, or reproduced in any material form.

Bird & Bird is an international legal practice comprising Bird & Bird LLP and its affiiated and associated businesses.

Bird & Bird LLP is a limited liability partnership, registered in England and Wales with registered number OC340318 and is authorised and regulated by the Solicitors Regulation Authority (SRA) with SRA 1D497264. Its registered office and
principal place of business is at 12 New Fetter Lane, London EC4A 1JP. A list of members of Bird & Bird LLP and of any non-members who are designated as partners, and of their respective professional qualifications, is open to inspection at

that address.
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